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FOREWORD

SIEPS conducts and promotes research and analysis of European policy
issues within the disciplines of political science, law and economics.
SIEPS strives to act as a link between the academic word and policy-
makers at various levels. SIEPS considers it important to broaden and
intensify research into matters that are significant for the future develop-
ment of the European Union.

SIEPS has published a number of reports and studies within its framework
project “A Constitution for Europe”. The project was initiated upon con-
clusion of the intergovernmental conference which led to the signature of
the Constitutional Treaty in 2004. SIEPS is making an effort to follow the
debate on the future of that Treaty during the period of reflection which
was called after the negative outcome in the French and Dutch referenda.
But SIEPS is also concerned with the autonomous constitutional develop-
ment that takes place in the shadow of the Constitutional Treaty. The
present report is the first in a series of studies on current tendencies in
decision-making and the evolving concept of “legislation” in the European
Union. In the report the causes and consequences of the “legal basis game”
are discussed. The actual occurrence of legal basis disputes are analysed
and the question how to play the game to maximum benefit is addressed.

Jorgen Hettne
Acting Director
SIEPS
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I INTRODUCTION

This report analyzes issues surrounding the “legal basis” of European
Union (EU)' legislation. Three broad conclusions emerge. First, all of those
engaged in and with EU institutions, including governments, lawyers and
lobbyists from within and without, should equip themselves to understand
the “legal basis game” described in these pages. Second, the draft constitu-
tion or, preferably, its replacement should be considerably simplified:
attempts should be made to eliminate as many as possible of the subjective
and fine-grained but consequential distinctions that litter the treaty and
give rise to the “legal basis game”. Third, related but more speculatively,
simpler and more streamlined institutions may facilitate, but not ensure,
greater transparency and eventually greater legitimacy in European govern-
ance.

The report unfolds in five parts, including this introduction (I). Part II
briefly places the question of the “legal basis” in its legal/constitutional
and political context. Part III identifies the frontier of knowledge about
legal basis disputes/questions and provides best available empirical
evidence of their incidence over time. It also briefly discusses the causes
and consequences of the “legal basis game”. Part IV projects these find-
ings forward to the draft constitution. Part V summarizes, offers policy
prescriptions and raises broader questions about European governance
raised by a firm understanding of the legal basis game.

' I refer generically to the “European Union” throughout, even where matters under
discussion technically relate only to the Community pillar specifically.



2 THE “LEGAL BASIS” IN THE SCHEME OF
EUROPEAN GOVERNANCE

Let us begin with a brief reflection on the role of formal rules in the
scheme of EU governance by contrasting the EU with national political
communities. Stereotypically, innumerable ties — historical, social, cultural,
linguistic, political, economic, etc. — bind national political systems, and
form the foundation onto which formal political institutions are grafted.
These deeper factors do the “heavy lifting” in a political community, with
institutions conferred the relatively easier task of providing a structure
within which existing ties and values can be expressed. The EU, by con-
trast, has relatively little beyond its common institutions. Institutions are
thus charged not just with structuring the “pulling and hauling” politics,
but indeed bear a substantial burden in terms of defining the political com-
munity itself.

The legal basis, as will be suggested below, plays a linchpin role in the
formal institutional arrangements that constitute the European Union. The
legal basis is an EU legal provision (usually primary/treaty law or existing
secondary legislation) that empowers the adoption of legislation and spe-
cifies the modalities by which such adoption will occur. In terms of the
focus of this report on binding secondary legislation (Regulations, Direc-
tives, Decisions) adopted by the Council or Council and Parliament, the
legal basis is generally identified in legislative preambles preceded, along
with other references such as preparatory documents, by the phrase “hav-
ing regard to ...”. It is thus explicitly invoked as an authorization to adopt
any given piece of binding secondary legislation.

Any recent example can illustrate the invocation and implications of a
legal basis. Consider Council Regulation (EC) No 728/2006 of 15 May
2006. It begins as follows: “Having regard to the Treaty Establishing the
European Community, and in particular Article 133 thereof.” This first pre-
ambular recital immediately invokes specific legal authorization to adopt
the act in question. In this case, Article 133 is the empowering provision
(legal basis). And, like all legal bases, it specifies the modalities by which
the Regulation has been adopted. According to Nice Treaty Article 133,
para. 2, “The Commission shall submit proposals to the Council for imple-
menting the common commercial policy.” According to para. 4, “In exer-

? Council Regulation (EC) No 728/2006 of 15 May 2006 suspending and conditionally
repealing Regulation (EC) No 2193/2003 establishing additional customs duties on imports
of certain products originating in the United States of America, OJ L 127, 15 May 2006,
p- 1.



cising the powers conferred upon it by this Article, the Council shall act by
a qualified majority.” The legal basis thus both indicates the provision of
EU law that authorizes the action and specifies the means by which such
action will have been carried out.

Three key aspects of the EU’s constitutional system place the question of
the legal basis at the center of the legal and political stage. First, the EU is
a system of “conferred powers” or “attributed competences.” By the terms
of this principle, the Community (and each institution individually) “shall
act within the limits of the powers conferred upon it” by the Treaty
(Articles 5 and 7). Accordingly, the legal basis takes on great importance
insofar as it identifies more or less precisely the conferral that authorizes
the EU and its institutions to act. Second, and partly because of this,
Article 253 of the Treaty requires the EU institutions to “state the reasons”
that justify or motivate the adoption of secondary or tertiary legislation.
This statement of reasons needs to be clear enough that the legality of EU
action can be controlled: “in order to satisfy [the] requirement to state rea-
sons, Community measures must include a statement of the facts and law
which led the Institution in question to adopt them, so as to make possible
review by the Court ...”> An explicit legal basis is quite generally required
in order to fulfill this “essential procedural requirement”.*

Third, the choice or identification of a legal basis entails a whole series of
very important legal and political consequences. Legally, it has implica-
tions for the respective competences of the Community and of the member
states. In the example above, using Article 133 as the legal basis for Coun-
cil Regulation 728/2006 implies that the act is a matter of exclusive Com-
munity competence. An alternative legal basis, such as Article 133, para. 6,
second section, which deals with international commercial agreements in
the areas of cultural, audiovisual, educational, or social and human health
services, would imply that the act deals with competences shared by the
Community and by the member states. Politically, the legal basis entails a
specific decision making modality, a legislative procedure, which decisive-
ly shapes each actor’s influence as well as policy outcomes. In the example
of Council Regulation 728/2006, the legal basis entails usage of the so-
called avis facultative procedure, whereby the European Parliament might
only optionally be consulted, and also qualified majority voting (QMV)
in the Council, rather than unanimity or another decision rule. Here the

* Case 45/86, Commission of the European Communities v Council of the European
Communities [1987] ECR 1493, at para. 5.
* Case 45/86, Commission v Council, at para. 9. See also Victor 1987.



Parliament is almost completely disempowered, while the Commission
enjoys some ability to set the Council’s agenda.

As a result of the foregoing, the choice of a legal basis, far from a mere
formality, plays a crucial part in the EU’s constitutional and political
system. Lenaerts (1992, 1994) has gone so far as to dub the choice of
legal basis “the pivot on which the balance of federalism turns”. Insofar as
this is correct, one might imagine the contours of legal basis choice to be
well and generally understood. But, as the next section will show, it is far
from clear that this is the case.



3 WHAT WE KNOW ABOUT THE LEGAL BASIS GAME
3.1 Existing Literature

Because of its importance, the choice of legal basis is often highly con-
tested. The Court insists that “the choice of the legal basis for a measure
may not depend simply on an Institution’s conviction ... but must be based
on objective factors which are amenable to judicial review”.® Political
actors (such as the Commission, Council and Parliament), by contrast, seek
to ensure the usage of legal bases that favor them, often at the expense of
the others. While the Commission favors legal bases entailing exclusive
Community competence and qualified majority voting (QMYV), for
example, the Council often prefers legal bases establishing shared com-
petence and unanimity voting. As a result, the choice of legal basis is often
a matter of considerable dispute, an intricate dance of law and politics that
I refer to as the “legal basis game”.®

There is a substantial, if highly fragmentary, literature on legal basis
disputes in the European Union. Most of this literature, not surprisingly,
consists of case notes and case-inspired commentaries published in lawre-
views. Early analyses focused on the extent and limits of Community com-
petence in traditional areas such as harmonization (Close 1978; House of
Lords 1978; Usher 1985), but also and especially in emerging issue areas
such as health (Teitgen and Megret 1981), environmental policy (Burhenne
and Schoenbaum 1973; Beraud 1978; Carpentier 1972; Gerard 1975; von
Moltke 1977) and so forth (see generally Usher 1985). The middle 1980s
saw a few general analyses of legal basis questions (Milas 1985; Bradley
1988) as well as commentaries on particularly important legal basis
decisions by the European Court of Justice (ECJ) such as the Hormones
and Battery Hens’ judgments in the agricultural sector (Barents 1988;
Blumann 1988; Bridge 1988).

The advent of the Single European Act (SEA) in 1987, with a proliferation
of new legal bases for Community action, generated an explosion in the
literature. In addition to a few general analyses of legal basis questions
(Peter 1994), specific sectors and cases continued to dominate the litera-
ture. Environmental policy proved an especially fertile area (Chalmers
1995; Debroux 1995; de Sadeleer 1991, 1993a, 1993b, 1993¢, Somsen
1993), with specific cases such as Titanium Dioxide® generating consider-

* Case 45/86, Commission v Council, at para. 11.

¢ Adapted from Rhodes’s “treaty base game” (Rhodes 1995).

7 Case 68/86, United Kingdom v. Council (Hormones), [1988] ECR 855; Case 131/86,
United Kingdom v. Council (Battery Hens), [1988] ECR 905.

& Case C-300/89, Commission v. Council (Titanium Dioxide) [1991] ECR 1-2867.
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able attention (Bradley 1992; Robinson 1992; Somsen 1992). The extent
and limits of the internal market became a related concern (Barents 1994,
Barnard 1992; Bradley 1995; Crosby 1991; Emiliou 1993, 1994), while
other sectors such as social policy (Banks 1993; Rhodes 1995) with the
Working Time® judgment also gave rise to numerous analyses (e.g., Ellis
1997; Kenner 1997; Van Nuffel 1997; Waddington 1997).

The last decade has seen a continued proliferation of case commentaries as
well as a growing recognition among legal scholars of the political con-
tours of legal basis questions (Cullen and Charlesworth 1999; O’Neill
1994). The directly political aspects of legal basis disputes have been dealt
with in relatively limited fashion (Kelemen 1995).

The foregoing paints a picture of a literature that is large but highly frag-
mented. Most work involves legal analysis of a single case. Some looks at
several cases or even whole policy sectors. Very little integrates legal and
political analysis, and to date my own (Jupille 2004, 2006) is the only
work that I know that undertakes large-N (quantitative) analysis of legal
basis questions. One of the goals of this report, then, is to move beyond
the specifics of individual court judgments and to place our understanding
of legal basis questions on a broader foundation. The remainder of this
section provides some summary data on the occurrence of legal basis dis-
putes and briefly establishes some general inferences that can be derived
from them.

3.2 Data on Legal Basis Disputes

Here I focus on three classes of legal basis disputes or questions. The first
involves cases that come before the ECJ. The second concerns formal legal
basis changes by the Council that may or may not be taken to court. The
third involves legal basis questions internal to the Commission, Parliament
and Council.

3.2.1 Court Judgments

The simplest place to start, given the state of the literature and the avail-
ability of the data (on which see below), is with legal basis disputes that
have come before and been adjudicated by the ECJ. I refer here to direct
actions (i.e., those brought under article 230 or its predecessors by one
of the EU institutions or member states) against the legality of binding
secondary legislation (Regulations, Directives, Decisions) adopted by the

° Case C-84/94, United Kingdom v. Council (Working Time) [1996] ECR 1-1689.
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Figure 1. Legal Basis Cases Lodged at ECJ
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Source: author’s calculations. Note: cases adjudicated before 31 March 2006.

Council (with or without the Parliament). I further refine the universe of
cases by focusing on those that involve disputes over the applicability of
different aspects of Community competence, rather than whether the Com-
munity is competent to act per se. Eliminating such “competence disputes”
results in the loss of some valuable information, which I will discuss be-
low, but has the benefit of simplifying and focusing the analysis.

Figure 1 charts the year in which such legal basis cases were lodged before
the Court for the 41 cases adjudicated by the end of March 2006. The
cases are also listed in Appendix 1.

While there is no linear time-trend in these data, they may reflect a cycli-
cal pattern roughly corresponding to the ebb and flow of treaty revisions:
there seems to be an uptick as new treaties are agreed. The data are simply
too limited to draw any firm conclusions in this regard.

Closer inspection of the cases themselves reveals some interesting qualita-
tive patterns and observations, however, which will already foreshadow
some of the analytical conclusions drawn below. While the cases generally
(though partially by construction) reflect concerns about legislative pro-
cedures, the content of those concerns has evolved with the procedural
provisions of the treaty. The pre-SEA cases exclusively involved fights
between the Commission and Council or between a member state and
Council about the use of qualified majority voting (QMYV) in the latter
body. After the 1987 SEA, the question of European Parliament preroga-
tives (for example, in terms of the applicability of the SEA’s “cooperation
procedure) emerges alongside the old majority vs. unanimity disagreement.

12



This partly reflects changes in the EP’s standing in the eyes of the Court,
first denied under the Comitology" ruling and then affirmed relatively
soon thereafter in Chernobyl" (Bradley 1991). Not surprisingly, the 1993
Treaty on European Union (Maastricht Treaty) gave rise to disputes about
the applicability of legal bases entailing parliamentary codecision, which
coexisted with a steady stream of QMYV cases. With the generalization of
codecision at Amsterdam (1999) and Nice (2003), EP prerogatives receded
to some extent. Indeed, a look at recently lodged and adjudicated cases
suggests not only a continuation of majority voting cases, but a return to
1970s-style competence disputes, albeit now with deeper federal and con-
stitutional connotations."

3.2.2 Formal Changes of Legal Basis Without Court Cases

A second category of legal basis disputes concerns instances in which the
Council (or, less commonly, the Council/Parliament tandem) changes a
legal basis proposed by the Commission before adopting legislation. While
on the one hand these may be considered “less important” than cases that
work their way to Luxembourg, they may nonetheless be extremely con-
sequential.

At this level the analysis begins to confront significant data difficulties
which need to be laid out, since they shape the confidence one can have in
the figures and corresponding analysis. The problem, briefly put, is the
general one that there are no reliable and readily-usable act-level data on
the EU legislative process. The most widely-used databases, PreLex (which
looks at preparatory acts and the unfolding of the legislative process) and
the better-known CELEX are remarkably uneven both internally (to each
database) and, especially, across the two databases. Konig, Luetgert and
Dannwolf (n.d.) report that CELEX contains records for 11,974 pieces of
binding secondary legislation for the 1984-2003 period, while Prelex con-
tains 9,832. Of these, the databases contain only 8,475 cases in common,
a substantially incomplete picture to say the least: “3,499 cases from
CELEX and 1,357 cases from PreLex could not be identified in the other
dataset.” And it is almost certainly the case that things are even worse than
these figures suggest.

1 Case 302/87, Parliament v. Council [1988] ECR 5615.

' Case C-70/88, Parliament v. Council [1990] ECR 1-2041 (on the issue of EP standing).

21 don’t have data to test the proposition, but I suspect that legal basis disputes in the 1960s
and 1970s, insofar as they occurred, took the form of “competence disputes”, where
member states challenged the legality of Community acts on ultra vires grounds. I suspect,
further, that these receded during the SEA period and have been gradually re-emerging
since Maastricht but especially since Nice.

13



Figure 2. Formal Legal Basis Changes by the Council,
1987-1997
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These general shortcomings are compounded when one focuses on legal
basis changes. PreLex purports to track such changes, and a March 2006
English-language search on the pre-defined “change of legal basis by the
Council” category in the “events” field in yielded eight legislative acts be-
tween 1991 and 1999 (reproduced in Appendix II). This severely under-
states the occurrence of formal legal basis changes by the Council, which
can only be perceived with much more intensive analysis of EU legislative
activity. I have undertaken such an analysis for the period from 1 July
1987 through 31 December 1997, which generates a list of 313 laws
subject to a formal legal basis change by the Council. Figure 2 charts the
occurrence of these disputes over time, and Appendix III lists them.

From the entry into force of the SEA through the end of 1997, the Council
changed the legal basis proposed by the Commission for 6% of all legisla-
tion, with annual figures ranging as high as 11%. Interestingly, the ebb-
and-flow pattern is similar to the one seen with Court cases, and again
suggests some relationship between treaty change and legal basis disputes.
The key caveat to this tentative inference involves the fragmentary data
that exist for earlier periods. Golub’s research indicates that legal basis dis-
putes consistently took place very much earlier, from the very beginnings
of the Community. He has identified 28 legal basis disputes (defined as
the Council changing a legal basis proposed by the Commission) in the
1960-63 period, 145 during 1964-67, 55 from 1968 to 1972, 110 from
1973-77, and 185 more through 1982." Insofar as these data hold up, we

3 Jonathan Golub, personal communication, 15 March 2006. I am grateful to Professor Golub
for sharing these data with me.
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may be able eventually to come to a broader and more satisfactory under-
standing of formal legal basis changes in the EU legislative process.

3.2.3 Legal Basis Questions Internal to the Institutions

A third category of legal basis disputes or questions involves those that
arise in discussions internal to the Commission, Parliament and Council.
On the one hand, these may seem to be the least consequential types
of legal basis questions, since they do not necessarily find expression in
inter-institutional bargaining and legislative outcomes. On the other hand,
getting a handle on these dynamics is crucial to understanding not only the
extent, but also the limits of the legal basis game.

The data and research challenges in this category are severe, since the data
are not only publicly unavailable but, insofar as they involve legal advice,
are actually shielded from public disclosure. On 3 March 1998 the Pre-
sident of the Court of First Instance issued an Order exempting opinions of
the institutions’ Legal Services, which generally consider legal basis ques-
tions, from general rules on access to documents.' Public release of such
documents, according to the Order, “could give rise to uncertainty with re-
gard to the legality of Community measures and have a negative effect on
the stability of the Community legal order and the proper functioning of the
institutions, which are matters of public interest for which it is unquestion-
ably necessary to have due regard”. This Order has been explicitly invoked

to deny requests for information on legal basis disputes within the European
Commission,"” and has made it extremely difficult to get a firm handle on
how often legal basis questions arise within the different institutions.

That said, many years of research and the acquisition of internal docu-
ments from a variety of confidential sources allow at least some estimate
of the occurrence of “internal” legal basis questions. Figure 3 graphs the
number of legal basis questions arising within the EU’s three main legisla-
tive actors from 1972-2003. Data for the Commission (CEC) represent an
average from two sources within the Legal Service. Data for the Parlia-
ment (EP) average three sources (Legal Service and the Legal Affairs
Committee from two different databases). The Council data reflect docu-
ments obtained from within the Legal Service. The scatter plot shows data
points from each source for each year, while the line represents the average
of those estimates.

" Case T-610/97, Carisen et al v. Council, [1998] ECR 11-485, recently confirmed in Joined
Cases T-228/99 and T-233/99, Westdeutsche Landesbank Girozentrale and Land Nordrhein-
Westfalen v Commission of the European Communities, [2003] ECR 11-00435, at para. 91.

" WRITTEN QUESTION No. 3536/98 by Richard CORBETT Commission assessment of
appropriate legal base for its proposals, Official Journal C 289 , 11/10/1999, p. 0056.
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Figure 3. Internal Legal Basis Examinations, 1972-2003
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Key: CCLSAVG = Commission Legal Service, average of two sources;, CMLS = Council Legal
Services (one estimate); EPAVG = European Parliament, average of three sources (one from Legal
Service, two from Legal Affairs Committee); avg = overall average of all sources.

These data, which are tabulated in Appendix IV, represent a patchwork de-
spite nearly ten years of efforts at compiling them. While EP data are
probably most reliable, since they come from publicly available informa-
tion, data from the 1970s come exclusively from one source within the
European Commission, and it is suspected that a key Council source is
incomplete for some years. All of that said, while there is considerable
variance across the three institutions (and across data sources from within
them), the three estimates are positively correlated, which gives confidence
that the data validly capture what is really happening.’ And “what is really
happening” seems, again, to reflect some ebb-and-flow relationship be-
tween treaty change and legal basis disputes that has yet fully to be under-
stood.

3.3 Determinants and Consequences

Based on the foregoing and on other work (Jupille 2004), these trends are
indicative of a “legal basis game” in which two general factors produce
legal basis disputes.

' The correlation coefficients for Parliament-Commission and Parliament-Council are
significant at the 1% level. For the Commission and Council, p=.06.
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3.3.1 Supply-Side: Jurisdictional Ambiguity"

The first is ambiguity over which is the “correct” or appropriate legal basis
for any given piece of legislation. The Court has consistently held that “the
choice of the legal basis for a measure must rest on objective factors which
are amenable to judicial review. Those factors include in particular the aim
and the content of the measure”."® However, “aim and content” have little
objective basis, and may or may not cleanly correspond to existing legal
basis options. We can think of this as a “supply-side” factor, and we
can see many reasons for which it might be endemic to the EU legislative
system. Among them, the following bear mentioning:

* The use of “integration” provisions, whereby policy concerns that have
specific legal bases, such as environmental protection, are also supposed
to be integrated into other sectors.

* The use of renvois in the treaties, whereby given legal bases cross-refer-
ence (interface with) others, such that their independence comes to be
obscured.

* The EU’s multilingual legal and political environment, whereby the
clarity with which given policy issues correspond to given legal bases
might vary across languages.

» The (growing) complexity of the EU’s policy agenda, itself reflective of
the (growing) complexity of policymaking in advanced industrial and
post-industrial society more generally.

* The nature of the EU’s treaty-making process, characterized by last-
minute negotiations, complex package deals, “constructive ambiguity”,
and the like.

3.3.2 Demand-Side

The second general factor operates on the “demand-side” and involves the
incentives that attach to the use of different legal bases. Among the many
factors that might come into play are the following:

* “Legal rectitude”, whereby lawyers within the institutions (and member
state governments) seek to maximize the certainty, consistency, legit-
imacy, or effectiveness of EU law.

* “Procedural politics”, whereby actors manipulate legal bases so as to en-
sure the usage of legislative procedures that maximize their influence
(Cullen and Charlesworth 1999). This logic is strongly confirmed in

" This phrase is due to King (1997).
" E.g., Case C-269/97, Parliament v. Council [2000] ECR 1-2257, at para. 43.
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existing work (Jupille 2004). A related logic would be the manipulation
of legal bases to produce valued policy outcomes (or to block those that
are undesirable). An example of the latter approach would seem to be
the European Parliament’s challenge of the Council’s 2004 Decision im-
plementing the Passenger Name Records accord with the US."

* “Competence maximization”, whereby actors seek to broaden the range
of their own legal authority. A number of recent cases evince precisely
this motivation surrounding the extent and limits of article 133, which
involves exclusive Community competence over the Common Com-
mercial Policy.”

The overarching point is that the “legal basis game” involves the strategic
manipulation of a linchpin of the EU’s constitutional system, the legal
basis, usually for political purposes. When actors have the opportunity (be-
cause of the ambiguous applicability of specific legal bases to given policy
issues) and the incentive (by the logics listed above), the legal basis be-
comes not a condition, but an object of the legal and political process.
Such a circumstance now has a two-decade pedigree as a part and parcel
of EU legislative life.

The legal basis game has important legal, political and policy con-
sequences. It raises questions about the solidity and neutrality of EU law.
It incites strategic issue-framing, the “spinning” of issues so as to fit them
under politically palatable legal bases. It reduces transparency and rewards
the drafting technician rather than the democrat. The legal basis game dis-
torts policy outcomes in both direct and indirect ways. Finally, it reduces
the efficiency of the decision making process, more than doubling the
time-to-adoption for disputed legislation relative to non-disputed legisla-
tion during the 1987-1997 period. The legal basis game, in short, has
generally represented a pathology of the EU system, one borne of the
excessive complexity of the constitutional and legislative system. In view
of ongoing efforts to simplify the EU, finding most explicit reflection
in the draft constitution, it makes sense to ask how these lessons of the
history of the legal basis game inform the future of European governance.

¥ Case C-317/04, Parliament v. Council, not yet decided.

*E.g., Case C-281/01, Commission v. Council (Energy Star Agreement),
[2002] ECR 1-02049; Case C-94/03, Commission v. Council (Rotterdam Convention),
[2006] ECR I-nyr; Case C-178/03, Commission v. Parliament and Council (Hazardous
Chemicals Exports), [2006] ECR I-nyr.
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4 THE LEGAL BASIS GAME AND THE
DRAFT CONSTITUTION

The analysis in part III yields two clear conclusions. First, the “legal basis
game” has been a longstanding feature of EU governance. From Golub’s
suggestive data for the earliest days of the Community?' through to ongo-
ing Court cases, the evidence suggests that despite the many changes in
the legal/constitutional and political/legislative institutions and functioning,
the legal basis game has evolved but always survived. Second, the game
has predictable determinants, dynamics and consequences. It consistently
reflects the combination of opportunities (because of the complexity of EU
institutional arrangements) and incentives (because of the consequential
differences among these arrangements). If we assimilate the legal basis
game to a set of strategic responses to incomplete contracting problems, as
we might fruitfully do (Jupille 2006; Farrell and Héritier 2006), there is
every reason to believe that this sort of dynamic will continue to play itself
out, with all of the aforementioned legal, political and policy conse-
quences.

Assessing the extent to which this expectation is actualized involves ana-
lyzing the future EU institutional landscape to assess where the opportuni-
ties and incentives to play the legal basis game will lie. I will focus on two
potential “problem areas” within the draft constitutional treaty, having to
with gradations of Union competence and a plurality of decision making
procedures.

4.1 Priors on the Draft Constitution

The draft “Treaty establishing a Constitution for Europe”” expresses
the general desires both to advance the project of European integration and
to rationalize and systematize its institutional basis. Because it has been
analyzed in tremendous detail, and because its future remains cloudy
in view of the 2005 Dutch and French referendum results, I undertake no
systematic analysis here. Instead, I focus only a few features that seem
likeliest to generate legal basis games.

Before beginning, it makes sense to lay the author’s priors on the table.
Insofar as a goal of the constitutional process was to simplify the EU insti-
tutional system, I consider it far from successful. This could partly reflect

' See Golub 1999, 2002, 2006 for his revisionist account of the history of EU decision-
making, which will bear strongly on future work on legal basis disputes.

21 will refer throughout to the version published on 13 October 2004 under document
number CIG 87/1/04 REV 1.
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an “American preference for short, framework-oriented constitutions”
(Hammons 1999). But, more realistically, it reflects an appreciation for the
impossibility of full contractual specification, itself reinforced by extensive
research into the legal basis issue. In short, the constitution attempts the
impossible task of fully identifying a great many fine-grained conditions
and specifying the very precise and consequential results to which those
conditions will give rise. As this language suggests, this effort is destined
to fall short of its goals. This is not a substantial critique in and of itself:
we have courts precisely, in part, to resolve contractual, constitutional and
other legal imperfections and disagreements. The key questions are empiri-
cal: how often will disputes arise, in what areas, and how consequential
will they be? The following paragraph set forth some expectations.

4.2 Categories of Competence

The draft constitution (articles I-12 to I-17) defines three categories of
Union competence: 1) exclusive; 2) shared; and 3) supporting, coordinating
or complementary. Article I-13, para. 1 lists five areas of exclusive Union
competence: customs union, competition rules/internal market, monetary
policy for the eurozone, conservation of marine biological resources under
the common fisheries policy, and common commercial policy. Yet, as is
inevitably the case, these are very broad policy sectors, mutually over-
lapping and overlapping with other areas, and surrounded by grey areas. For
example, a great many of the legal basis disputes to have come before the
ECJ concern the definition and limits of the customs union and the com-
mon commercial policy. There is simply little reason to expect that these
definitions will clarify themselves upon the eventual entry into force of the
draft constitution or a similarly-constructed successor.

Article I-13, para. 2 proceeds to add to the Union’s exclusive competences
the conclusion of international agreements “necessary to enable the Union
to exercise its internal competence, or insofar as [their] conclusion may
affect common rules or alter their scope”. This conferral is eminently sen-
sible, and follows a landmark line of 1970s ECJ jurisprudence establishing
the doctrine of parallelism between internal and external powers (Groux
1978; Kovar 1978; Louis 1978).” In its strongest form, this principle sug-
gests that internal Community competences must be matched by external

> E.g., Case 22/70, Commission v. Council (ERTA), [1971] ECR 263; Joined cases 3, 4 and
6/76, Cornelis Kramer and others, [1976] ECR 1279; Opinion 1/76, Re: Draft Agreement
establishing a European laying-up fund for inland waterway vessels, [1977] ECR 741;
Opinion 1/78, Re: International Agreement on Natural Rubber, [1979] ECR 2871.
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competences, even where these latter are not explicitly granted in the
treaty. Failure to do so could give rise to a situation wherein member states
can vitiate internal Community competences by lawfully reaching external
agreements which impinge upon them. Yet, this confirmation of Schmit-
ter’s early “externalization hypothesis” (Schmitter 1969) — whereby inter-
nal Community competences would inexorably be “externalized”, or pro-
jected onto external relations — in no way suggests that making these
distinctions will be easy, less still apolitical. In short, I expect there to be
disputes over the meaning, extent and limits of these provisions.

I will not belabor the point with an article-by-article analysis of the cate-
gories of Union competence and the problems to which I expect the
scheme to give rise. Instead, I will turn to a second expected “problem
area”, having to do with decision making procedures under the draft con-
stitution.

4.3 Decision making Procedures

The draft constitution considerably simplifies the landscape of decision
making procedures governing the adoption of Union acts. In general, it
substantially increases the correlation between the types of acts and the
procedure by which they are adopted. Part I, Title V, chapter I (articles [-33
through 1-39) defines the legal acts of the Union. European laws and Euro-
pean framework laws, defined in article I-34, are legislative acts which
correspond to the present-day regulations and directives defined in article
249 of the Nice Treaty. European regulations, European decisions, recom-
mendations and opinions are introduced in Article 1-35 as non-legislative
acts. However, this correlation may merely mean that act-type will “in-
herit” the kinds of manipulations previously seen in connection merely
with legislative procedures. For example, given the Commission’s in-
centives to frame proposals that use majority voting procedures in the
Council, it will have incentives to craft legislative instruments that cor-
respond to legal bases that call for majority voting.*

Non-legislative acts tend to be adopted by the Council by QMV after con-
sultation of the Parliament. That said, there are a great many derogations to

* This type of “gaming” of instrument type is not new. A series of legal basis disputes between
the Commission and Council from the 1960s into the 1980s involved the Commission’s
preference for old article 43 (agriculture, now article 37), which authorized the making of the
directly effective “Regulations” that it favored, versus the member states’ preference for old
article 100 (approximation of laws, now article 94), which conferred powers only to adopt
Directives (preferred insofar as they allowed some national discretion in implementation).
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these basics, in terms of the Council voting rule (some simple majority,
some unanimity) and the Parliament’s role (some “consent” akin to the
current “assent” procedure, and some consultation). These differences will
provide incentives to continue fighting about legal bases under the con-
stitution, if it is ever to become law. On particular red flag involves the
adoption of agreements with third parties, the procedure for which will
vary in terms of the EP’s role depending upon whether article I11-325(6)(a)
or (b) is invoked. This reproduces existing variation in article 300 of the
treaty and is likely to give rise to disputes similar to those already seen.

Legislative acts will generally be adopted by a default rule, the “ordinary
legislative procedure”, which is introduced in article 1-34, para. 1. As set
out in detail in article I11-396, the procedure is essentially a streamlined
version of codecision between the European Parliament and the Council.
Article 1-34, para. 2, however, proceeds to introduce, by way of derogation,
the notion of “special legislative procedures”, to be used in specific cases
as provided for in the constitution. Paragraph 3 introduces yet another pro-
cedural variation by providing for laws to be adopted at the initiative
of member states or the EP or on the basis of a recommendation from the
European Central Bank (ECB) or the European Investment Bank (EIB).

The various wrinkles and “special legislative procedures” are attached to
specific policy areas in part III of the draft constitution. The most com-
monly encountered “special procedure” is most often called for in the
adoption of a so-called “European law of the Council”, which tends to re-
quire Council unanimity and the mere “consent” of the Parliament. There
are various suspensions of the normal procedure under exigent circum-
stances, usually having to do with special difficulties faced by particular
member states. Other wrinkles that will likely give rise to disputes involve
the exclusion of harmonization measures in supporting/coordinated com-
petence fields such as tourism and culture and, possibly, six areas of
derogation from the general rule that Council amendments to Commission
proposals require unanimity. Overall, a rapid examination of the draft con-
stitution reveals some thirty uses of special procedures for the adoption of
legislation. While this represents a major improvement over existing provi-
sions, I have every expectation that these derogations will give rise to pre-
cisely the sorts of “legal basis games” documented in the previous section.
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5 CONCLUSIONS

This report has focused on the “legal basis game” in the European Union.
It began by locating the problem of the legal basis in its broader constitu-
tional and political context, suggesting that the legal basis represents a
linchpin of the system. It proceeded to identify the knowledge frontier with
respect to this question, both in terms of existing analysis and in the actual
occurrence of legal basis disputes. Two factors were said to drive the legal
basis game: opportunities (via jurisdictional ambiguity) and incentives (via
consequential differences among alternative legal bases). The last section
projected this understanding onto the draft constitution, suggesting that it
is likely to give rise to precisely the same sorts of legal basis games that
characterized earlier legal regimes. I proceed now to offer policy recom-
mendations and to draw out some further implications of the legal basis
game for understanding EU governance.

5.1 Recommendations

Two main policy recommendations emerge from this study of the legal
basis game.

First, all of those engaged in and with EU institutions, including govern-
ments, lawyers and lobbyists from within and without, should equip them-
selves to understand and better to play the “legal basis game” described in
these pages. This game will not go away. Since there is no such thing as a
perfectly specified contract, there will always be gray areas where one
rule, jurisdiction, or policy area ends and another begins. In short, there
will always be opportunities to play the legal basis game and other games
like it. Given that such distinctions will very often have important con-
sequences, there are also likely to be incentives that would reward such
behavior. Given all of this, all of those involved in the process should
scrutinize the legal basis of EU legislation and should seek to play the
game to maximum benefit.

Second, and notwithstanding the first point, member states should do
everything in their power to ameliorate the conditions that generate the
legal basis game. My expectation is that the draft constitution will never
enter into force. If this proves true, then member states enjoy a tremendous
opportunity to revisit the simplification of the EU’s system. Much more
can be done, for example by reducing the number of non-legislative acts
and, especially, by reducing the number of derogatory decision making
procedures that continue to litter the draft as it stands. While Brussels at
the start of the 21* century may not be able to produce the short frame-
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work constitution that emerged in Philadelphia at the end of the 18" century,
the possibility of adopting a less detailed framework — say, comprising
parts I, II and IV of the draft constitution, suitably amended — could yield
substantial benefits. While I do not expect this to happen, I do maintain
that the history of the legal basis game suggests that consequential distinc-
tions of the sort that fundamentally characterize the draft constitution are
best used as sparingly as possible.

5.2 Further Implications

All of this, of course, raises fundamental questions not just about the opera-
tion, but also the legitimacy of European governance. My own view is that
the architecture and operation of EU institutions are far too complex ever to
permit democratic development. It has been suggested that the biggest mis-
take made at the time of the 1992 Maastricht referendum in Denmark was
the Danish government’s decision to issue a copy of the treaty to every
household. Confronted with the impossible institutional complexity set forth
in the treaty, citizens recoiled. True or not, this anecdote gets to the heart of
the matter: citizens will never, on a sufficiently large scale, invest in nor
come to identify with a set of institutions that they cannot understand (that
are, indeed, inherently incomprehensible). While EU institutions will never
be able fully to express particular aspects of national (e.g., Swedish) demo-
cratic culture, at the very least they may be able to avoid doing violence
to them. Yet excessive institutional complexity, by its very nature, tends to
undermine democratic governance because it reduces transparency, severing
a crucial link between citizens and institutions.”

Simplification (and/or transparency), of course, is the trivial answer, and it
has been much-invoked in the EU for the last decade. Yet the present
analysis suggests, with all due respect to those involved in drafting and
supporting the constitution, that the 2005 rejection of the Draft Constitu-
tion by the French and the Dutch may be the best thing to have happened
to the EU in a very long time. A historic opportunity of considerable pro-
portions presents itself to Europe’s people and their elected officials. The
“reflection period” on the future of Europe should not be hastily under-
taken, and it should do more to advance the goal of institutional simplicity
than the constitutional process was able to achieve.

» Some degree of complexity is, of course, inevitable. One might imagine an inverted-U-
shaped curve relating complexity to democracy — too little or too much, and democracy
suffers. Some middle range strikes a balance between appropriate complexity (differentia-
tion, etc.) and appropriate transparency. See Lupia and McCubbins (1998) for a theoretical
treatment of issues relating to institutions, information and democracy.
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The current period of constitutional uncertainty, then, can be fruitful. One
should have no illusions that constitutional engineering can quickly or even
fully produce the effective (and affective, emotional) connections between
citizens and the EU that underpin proper democratic governance. Much
else will have to occur. But the present analysis suggests that reduction in
EU institutional complexity might be a necessary part of any eventual re-
duction in the democratic deficit. Until EU citizens imagine themselves as
a community, the formal rules will be all the EU has, and it is on improv-
ing formal EU institutions that attention — in terms of what should be
done, and what can be done — can fruitfully be focused. If understanding
of legal basis games contribute to this process, then they may in the end
have proven beneficial to the governance of Europe.
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APPENDIX 4
Estimates of Legal Basis Examinations Inside EU Institutions

Year Commission Council Parliament Avg. of Estimates
1972 1.00 1.00
1973 0.00 0.00
1974 0.00 0.00
1975 0.00 0.00
1976 0.00 0.00
1977 1.00 1.00
1978 0.00 0.00
1979 0.00 0.00
1980 0.00 0.00
1981 0.00 0.00
1982 1.50 6 0.00 2.50
1983 0.00 12 0.00 4.00
1984 0.00 5 0.00 1.67
1985 3.00 4 1.00 2.67
1986 2.00 5 0.00 2.33
1987 5.00 6° 8.50 6.50
1988 3.50 9 4.00 5.50
1989 10.50 19 7.00 1217
1990 24.00 10 10.50 14.83
1991 12.00 5 11.00 9.33
1992 5.50 5 8.50 6.33
1993 15.00 12 10.00 12.33
1994 14.00 16 12.33 14.11
1995 15.00 28 14.00 19.00
1996 9.00 35 16.33 20.11
1997 25.50 29 13.67 22.72
1998 17.50 18 11.33 15.61
1999 17.50 9 11.67 12.72
2000 19.00 10 8.00 12.33
2001 21.00 8 11.50 13.50
2002 12.00 22 19.50 17.83
2003 19.00 16 12.50 15.83
Totals 253.50 289.00 191.33 245.94

Source: Author’s calculations from confidential sources, publicly available primary and secondary
documents, and EP Legal Affairs Committee.
Note: *Likely incomplete data.
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