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The Costs of War: how tariffs could help
Europe give up Russian oil and gas

The EU is struggling to agree sanctions on Russian energy supplies. By applying tariffs to ol
and gas imports from Russia the Union could protect its energy security during a phase-out,
while preventing Russia from financing its war in Ukraine. This could be agreed by qualified
majority, and would mean the EU’s trade policy was aligned with its values, interests and
obligations, argues Hannes Lenk, Senior Researcher in Law at SIEPS.

’ I Yhe EU’s reluctance to impose energy sanc-
tions on Russia is a dissonant note in the
otherwise well-orchestrated sanctions policy

of the EU and its allies. While both the United

States, and the United Kingdom have already

targeted Russian crude oil and petroleum products,

the EU is struggling to follow suit. Energy com-
modities are a vital lifeline for the Russian econ-
omy, cushioning the effect of economic sanctions
and financing the war in Ukraine. Thus, although
existing sanctions against Russia are already exten-
sive, only targeting oil and gas will deter Russia
from intensifying its military efforts in Ukraine.

Yet, as they negotiate a sixth sanctions package,
Member States are not discussing an immediate
embargo on Russian oil and gas, but rather an
‘orderly phase-out’ of oil by year’s end. Indeed,
Hungary and Slovakia demand even longer transi-
tional periods, and there is no talk at all of natural
gas. Such compromises are inevitable under the
EU’s sanction regime.

The limits of sanctions

In 2021 around 40% of natural gas and a quarter
of all petroleum oils destined for the EU came
from Russia. Member States dependent on these
commodities have difficulties finding replacements.
Diversifying oil supplies ought to be easier than
natural gas, which is reliant on a limited number of
pipelines and requires long-term infrastructure in-
vestments. Hungary and Slovakia, however, are still
heavily dependent on Russian oil (58% and 95% of
their imports, respectively).

Adopting sanctions requires unanimity in the
Council (Article 31 TEU and 215 TFEU) and

both countries have threatened to veto the EU’s
latest sanction packages unless they obtain a longer
transitional period. If such an exception is granted,
however, other Member States such as the Czech
Republic would also demand that it be applied to
them. With an embargo off the table, Russian oil
and gas will flow into the EU for years to come.

The rationale for tariffs

A protracted phase-out comes with significant
drawbacks. While Member States scramble to
secure oil from other sources, rising prices could
compensate Russia for the loss of trade volumes,
and finance its transition into other export markets.
The longer the phase-out, the less effective EU en-
ergy sanctions would be. The EU could, in addition
to sanctions, apply tariffs that would effectively
reduce the windfall revenue that Russia enjoys due
to high energy prices.

The price elasticity of oil is not the same as that of
gas. Demand for oil is relatively elastic as Mem-
ber States can source replacements from a global
market. At the same time, Russian suppliers would
struggle to offload the huge volume destined for
the EU elsewhere, and would be forced to sell at a
discount. The market for gas, on the other hand,

is localized and Russia holds a quasi-monopoly

on EU imports. Given the limited infrastructure
and capacity, in the short term only a fraction of
Russian natural gas could be replaced with supplies
from other countries or with LNG. Demand for
Russian gas is, therefore, not likely to change if the
price of gas increases.'

Therefore, the level of tariff on oil and gas that can
be sustained without the costs being born by Euro-

! Olivier Blanchard and Jean Pisani-Ferry, ‘Fiscal support and monetary vigilance: Economic policy implications of
the Russia-Ukraine war for the European Union’, Policy Brief 22-5 (2022).

WWW.Ssieps.se

1 of 2


https://www.whitehouse.gov/briefing-room/statements-releases/2022/03/08/fact-sheet-united-states-bans-imports-of-russian-oil-liquefied-natural-gas-and-coal/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/03/08/fact-sheet-united-states-bans-imports-of-russian-oil-liquefied-natural-gas-and-coal/
https://www.gov.uk/government/news/uk-to-phase-out-russian-oil-imports
https://www.ft.com/content/b46d0acb-4d4c-4cd2-80a3-3003ca3a0021?msclkid=ac698de0cc6c11eca916d9937fecfc15
https://www.economist.com/finance-and-economics/2022/05/07/russias-economy-is-back-on-its-feet
https://sieps.se/publikationer/2022/eu-bor-stoppa-importen-av-fossil-energi-fran-ryssland/
https://www.washingtonpost.com/world/2022/05/02/eu-oil-ban-russia/?msclkid=2d7faa0acc3c11eca22ee4e57362e57c
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=EU_imports_of_energy_products_-_recent_developments
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=EU_imports_of_energy_products_-_recent_developments
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3a12016M031&msclkid=61d25acbcc5311ec8d4be6c89d1e93d3
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3a12016E215&msclkid=742b4ffacc5311ec82376f963378b715
https://www.wsj.com/livecoverage/russia-ukraine-latest-news-2022-05-04/card/hungary-pushes-for-exemption-under-eu-oil-embargo-plan-SMqiIfcm37I6BM4NijTa?msclkid=a67b7897cc4111ecb6aad149b1cd8524
https://www.wsj.com/livecoverage/russia-ukraine-latest-news-2022-05-04/card/hungary-pushes-for-exemption-under-eu-oil-embargo-plan-SMqiIfcm37I6BM4NijTa?msclkid=a67b7897cc4111ecb6aad149b1cd8524
https://www.bruegel.org/2022/05/a-phase-out-of-russian-oil-may-be-less-effective-than-a-tariff-at-reducing-putins-rents/?msclkid=e4ffce6dcba311ecb5e4a1e3dc4aea67
https://www.bruegel.org/2022/04/how-a-european-union-tariff-on-russian-oil-can-be-designed/?msclkid=e500be6ccba311ecbb4cd9075e62052f
https://www.ceps.eu/download/publication/?id=36006&pdf=CEPS-PI2022-12_Optimal-tariff-versus-optimal-sanction.pdf
https://www.bloomberg.com/news/articles/2022-05-04/india-wants-russia-to-discount-its-oil-to-less-than-70-a-barrel
https://www.bloomberg.com/news/articles/2022-05-04/india-wants-russia-to-discount-its-oil-to-less-than-70-a-barrel

pean consumers will also differ.” The optimal tariff
would find the spot where the pre-tariff commodity
price increases by less than the tariff itself. If distri-
buted correctly, the revenue created by such a tariff
for the EU could offset consumer price increases:
whatever is left could be employed to support
Ukraine or Ukrainian refugees in the EU.

Tariffs offer an effective means to address EU’s
energy security during a phase-out while reducing
Russia’s revenues from oil and gas. The planned
phase-out should therefore be complemented with
tariffs on oil and gas. The EU has already revoked
Russia’s MFN status in the WTO, a tariff on
Russian oil and gas would not raise issues of WTO
compliance. Although this idea has been taken up
by research and media outlets it has yet to gain real
political traction.

An advantage: qualified majority

The imposition of a tariff on Russian energy
commodities would be difficult to square with the
aims of Article 194 TFEU — the only explicit EU
competence for energy policy.’ They could instead
be adopted on the basis of Article 207 TFEU —
the EU’s common commercial policy. This idea
has attracted some criticism. Because the primary
objective of a tariff is to sanction Russia rather
than govern trade relations, the common com-
mercial policy might not meet the test for legal
basis set by the Court of Justice of the European
Union.*

However, Article 21(1) TEU requires that the
common commercial policy is implemented with
respect for human rights and the principles of the
UN Charter and international law. Considering
the atrocities conducted by Russia in Ukraine, let
alone the unprovoked aggression against a sove-
reign state itself, I argue that the EU must align
its commercial relations with Russia with the EU
Treaties. Tariffs on Russian energy commodities
are not, therefore, sanctions but trade measures
aiming to prevent Russia from financing its war

in Ukraine with revenues from trade with the
EU.
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Most importantly measures only require qualified
majority and avoid the threat of a veto. In order to
guarantee effectiveness such a tariff must be dynam-
ic. This is hardly a characteristic of the ordinary leg-
islative process. The primary legislative act should,
therefore, delegate the power to adjust the tariff rate
to the Commission.

A potential drawback: rules of origin

The Union Customs Code (UCC) sets out criteria
that determine the ‘nationality’ of goods in interna-
tional trade relations (these are known as rules of or-
igin). Article 60 and 61 UCC differentiate between
goods obtained in a single country and those where
production involves more than one country. Article
31 of the delegated act further clarifies that miner-
als are considered wholly obtained in the country
or territory where they were extracted. This would
apply to natural gas that is extracted in Russia and
refined to pipeline quality and Russian crude oil.

The origin of oil or gas could, however, be masked
if it is transported abroad to be refined or processed
‘resulting in the manufacture of a new product or
representing an important stage of manufacture’,
or blended with oil from various sources. EU rules
of origin consider such a blend to be of non-
Russian origin provided that 50,01% of the blend
is sourced elsewhere. Some European oil firms have
already used this loophole to avoid public outrage
over the purchase of Russian oil. The tariff must
therefore be imposed on all products containing
Russian oil or gas, whatever their composition, and
wherever they were processed.

Time to act

The EU could and should use Article 207 TFEU
to complement its sanctions regime by imposing
tariffs on Russian oil and gas imports. This would
reduce Russia’s revenue from energy commodi-
ties without jeopardizing Member States” energy
security during the phase-out. A tariff would also
maintain these effects throughout any transitional
period, and the revenue generated could be used to
cushion the effect of rising energy prices on con-
sumers, and to support Ukraine.

* Ricardo Hausmann et al., ‘Cutting Putin’s energy rent: “smart sanctioning” Russian oil and gas’ (2022) Bruegel

Working Paper 05/2022.

3 On the limited scope of Article 194 TFEU, see Kaisa Huhta, “The Scope of State Sovereignty under Article 194(2)
TFEU and the Evolution of EU Competences in the Energy Sector’ 70 International and Comparative Law Quar-

terly 70.4 (2021): 991-1010

4 E.g. Case C263/14 European Parliament v Commission [2018], EU:C:2018:662, para. 43.
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